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LIFE, HEALTH AND ACCIDENT CASES 


Wilful Misrepresentation.—Insured’s statement in applica- 
tion for reinstatement that he had not been treated by a 
physician when in fact he had been treated and X-rayed 
due to a tubercular condition was held to constitute a 
wilful misrepresentation which voided the reinstatement 
of his policy (Smith v. National Life & Accident Ins. Co., 
Ga. Ct. of App., §/ 502,279). Sound Health Clause Vio- 
lated.—Failure of the insured to disclose that he had been 
treated for heart trouble on several occasions in the two 
years prior to the issuance of the policy relieved the in- 
surer of liability thereunder in view of the sound health 
clause (Prioli, Admx. v. Metropolitan Life Ins. Co., N. J. 
Supreme Ct., §/ 502,285). 

Interpleader.—In view of claims by two persons for proceeds 
of policy which contained facility of payment clause, 
court found that insurer was entitled to bill of inter- 
pleader to determine to whom such proceeds should be 
paid (The Prudential Ins. Co. of America v. Caputo, Exrx., 
et al., N. J. Chane. Ct., §] 502,280). 

Accidental Death—Fall from Third Story Window.—Under 
Pennsylvania law, evidence in action whereby beneficiary 
sought to recover accidental death benefit was sufficient 
to take the case to the jury on the question whether or 
not the death of the insured as the result of a fall from a 
third story window was accidental (Lennig v. New York 
Life Ins. Co., U. S.C. C. A., 3rd C., § 502,281). 

Jurisdictional Amount.—Although prayer in action for dis- 
ability benefits was for $440, court held that amount in 
controversy was considerably more and was sufficient to 
give jurisdiction to federal court (Dismore v. North 

American Accident Ins. Co., U. S. Dist. Ct., W. D., Ky., 
{ 502,282). 

Cause of Action on Policy.—Attaching copy of policy to peti- 
tion wherein full compliance therewith was alleged was 
held sufficient to state a good cause of action although it 
was not specifically stated that all premiums had been 
paid (National Life & Accident Ins. Co. v. Lockett, Ga. Ct. 
of App., §/ 502,283). 

Unfair Business Practice.—Fraternal beneficiary association 
was enjoined from continuing its business until it dis- 
continued practice of selling insurance without informing 
salesmen or members as to the nature of its incorporation 
(Wilentz v. Home Service Society et al., N. J. Chanc. Ct., 
502,284). 
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% NEGLIGENCE »* 


(Other than Automobile) 


Pedestrian Injured—Wire Stretched Across Parkway.—Plain- 
tiff, while walking across a parkway located between. the 
street and the sidewalk, tripped and fell over a wire which 
had been stretched along the parkway to protect the grass. 
A judgment entered in plaintiff's favor against the city and 
the abutting owners was reversed on appeal because of 
errors in the instructions to the jury. (City of Tulsa, Okla. 
v. Ensign et al., Okla. Supreme Ct., { 402,613.) Sufficiency of 
Notice.—A notice of claim to defendant city which failed 
to state the amount of compensation claimed by plaintiff, 
who was injured while walking on a crosswalk, was held to 
be insufficient (Olson v. City of Virginia, Minn. Supreme Ct., 
{ 402,612). Icy Sidewalk.—In an action to recover damages 
for personal injuries sustained in a fall upon an icy sidewalk, 
and for loss of services, plaintiffs’ complaint was dismissed 
because of failure to comply with the statute in giving notice 
to the officers of the municipality (Meiner et al. v. City of 
New York, N. Y. Supreme Ct., App. Div., 402,617). 


Railroad’s Liability.—Plaintiff, the employee of a wrecking com- 
pany engaged in loading freight cars in New Jersey, was in- 
jured while attempting to protect a cable owned by his 
employer. The court held that the invitation of defendant 
railroad company extended only to the loading of freight 
cars and, therefore, plaintiff, in acting to protect the cable, 
exceeded the limits of the invitation. A judgment in plain- 
tiff’s favor was reversed. (Hanson v. Lehigh Valley R. R. Co., 
U.S. C. C. A., 3rd C., 7 402,618.) Proximate Cause.—Plain- 
tiff was denied a recovery for the alleged wrongful death 
of the deceased, whose mangled body was found beside the 
tracks of defendant railroad company, the court holding that 
plaintiff’s evidence failed to disclose a causal connection be- 
tween defendant’s alleged negligence and the death of the 
deceased (Lowden et al., Trustees of the Estate of Chicago, 
Rock Island & Pacific Ry. Co., et al. v. Friddle, Okla. Supreme 
Ct., 9 402,614). 


Telegraph Company’s Liability—Where plaintiff sued to re- 
cover damages for the death of his intestate, an infant who 
was struck by a bicycle ridden by an employee of defendant 
telegraph company, the finding of the trial court that plaintiff 
failed to establish negligence on the part of defendant was 
against the weight of the evidence (Thompson, Admr. v. 
Western Union Telegraph Co., N. Y. Supreme Ct., App. Div., 
{ 402,616). 


Elevators—Status of Injured Person.—Plaintiff entered defend- 
ant banking establishment for business purposes and, after 
completing her business, waited for an elevator to take her 
downstairs. She entered a car operated by her mother and 
remained in the same while several trips were made, talking 
over some personal business with her mother. Plaintiff was 
denied a recovery for injuries sustained when the elevator 
fell, the court holding as a matter of law that plaintiff was 
a mere licensee upon the premises at the time of the accident. 
(Hickman v. First Natl. Bank of Great Falls, Mont. Supreme 
Ct., 7 402,611.) 


Contributory Negligence.—Plaintiff, a roomer in a house rented 
by a tenant from defendant owner, was denied a recovery 
for injuries sustained when she fell into a hole at the rear 
of the house, where she had gone to gather wood, on the 
ground that she was not in the exercise of ordinary care in 
proceeding through the darkness (Dacus v. Dickinson Trust 
Co., Ga. Ct. of App., | 402,609). 


Nuisances.—Where plaintiff sued defendant, the owner of a 
plant for mixing asphalt, sand, tar and other ingredients 
used in road building, to recover damages for the mainte- 
nance of an alleged nuisance, the court held that the petition 
was not subject to a general demurrer (Asphalt Products Co. 
v. Marable et al., Ga. Supreme Ct., { 402,610). 


*% AUTOMOBILE * 


Validity of Release.—A judgment was entered in favor of an 
injured pedestrian despite the fact that he had signed a 
release of his claim, the evidence warranting the conclusion 
that said release was signed in reliance upon misrepresenta- 


tions of defendant’s attorney, who had a contrary medical 
report, that there was nothing the matter with him (Simmons 


v. Kalin, Wash. Supreme Ct., 704,976). 


Insurer’s Liability—An insurer was not answerable in damages 


for the death of plaintiff's intestate, it appearing that the 
insured was, as a matter of law, not responsible for the 
negligence of the operator of his car (Braice et al. v. 
Saunders et al., and John Hancock Mutual Life Ins. Co. of 
Boston, Mass., Respondent, N. Y. Supreme Ct., App. Diy, 
{ 704,977). Ambiguity in Policy.—The words “fixed by law” 
as used in a policy provision excluding liability for the 
operation of a car by any person under the age limit fixed 
by law were held ambiguous and were construed as referring 
to state legislation and not municipal legislation (Continental 
Casualty Co. v. Lolley, Okla. Supreme Ct., | 704,978). Cover- 
age of Policy.—Respondent insurance company, which had 
issued a policy of liability insurance covering an ice cream 
truck, was held not liable for injuries sustained by a minor 
who was struck by a baseball while waiting for ice cream 
to be dispensed from the truck, the court stating that the 
accident did not occur out of the ownership, maintenance or 
use of the truck, as those words were used in the policy, 
and that Oakley, the person who had directed the parking 
of the truck near a baseball diamond, was not an additional 
insured under the policy (Handley v. Oakley, General Cas- 
ualty Co. of America, Respondent, Wash. Supreme Ct. 
{| 704,980). 


Railroad Crossing Collisions—Contributory Negligence.—The 


impression to be gathered from the entire testimony of plain- 
tiffs was that they looked for the approach of a train ata 
point near the crossing which was the only place that any 
purpose could have been accomplished by looking and the 
ruling that they were contributorily negligent as a matter 
of law was reversed (Herbert Vinson v, Southern Ry. System; 
Cova Vinson v. Same, Ky. Ct. of App., 1 704,986). Stalled 
Car Struck by Train.—Recovery was awarded for the death 
of a motorist who was killed when his car stalled at a rail- 
road crossing and was struck by a train which approaclied at 
an excessive rate of speed and without proper braking power 
(Texas & New Orleans Railroad Co. v. Sterling et al., Tex. 
Ct. of Civ. App., {| 704,982). 


Service of Process.—Construing the Georgia nonresident motor- 


ists’ statute, the court concluded that it was not the aim of 
the law makers to provide that so indirect an acceptance by 
the nonresident of the rights and privileges conferred by the 
laws of the state permitting the operation of motor vehicles 
as follows from the employment of a duly licensed and reg- 
istered resident owner would result in the equivalent appoint- 
ment of an agent for service (Wood v. Wm. B. Reilly & Co., 
Inc., U. S. Dist. Ct., N. D., Ga., J 704,979). 


Pedestrian Crossing Street.—A pedestrian recovered for injuries 


sustained when, as she was crossing the street diagonally, 
she was struck by an automobile driven at an excessive rate 
of speed; she had a right to assume and to act upon the 
assumption that motorists would regulate their speed accord- 
ing to traffic rules and regulations (Law v. Osterland et al., 
La. Supreme Ct., § 704,981). 


Employer’s Liability —The presumption of agency, arising from 


the operation of a motor vehicle by an employee, was over- 
come by uncontradicted testimony that the employee was 
using the truck for his own convenience and business. Evi- 
dence indicated that the truck’s brakes and lights were defec- 
tive, but the employer could not be held liable as owner of a 
defective vehicle because neither of the defects was the 

roximate cause of plaintiff’s injuries. (Rawlings v. Clay 
fotor Co., Ky. Ct. of App., J 704,983). 


Opposing Traffic Collisions—Swerving Around Stopped Ve- 


hicle—The driver of a vehicle, stopped for the purpose ol 
turning, was not responsible for the death of a motorist 
who, without slackening speed, swerved around his car and * 
struck an approaching truck (Peden’s Admr. v. Reynolds, ky. 
Ct. of App., 704,985). Two Vehicles Struck.—Defendant 
was held answerable for personal injuries and wrongful 
death sustained when his truck collided almost simulta- 
neously with two vehicles which approached from the oppo- 
site direction (Grove et al. v. Lyon, Minn. Supreme Ct, 


{| 704,984). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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